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First Supplement to Memorandum 2003-26

Comparison of Evidence Code with Federal Rules: Input of State Bar Trusts
and Estates Section on Evidence Code Section 1260

Memorandum 2003-26 raises the possibility of amending Evidence Code
Section 1260 to recognize a hearsay exception for a statement relating to the terms
of the declarant’s will, as well as for a statement relating to the execution,
revocation, or identification of the declarant’s will. This would conform to the
federal approach. We solicited input on the proposed amendment from the State
Bar Trusts and Estates Section, which has taken the time to review the matter and
provide comments. See Exhibit pp. 1-2.

The Trusts and Estates Section “agrees that a proposed amendment to include
‘the terms of the declarant’s will’ as a matter not made inadmissible by the
hearsay rule (provided that the conditions set forth in the statute are met) would
be consistent with the manner in which such statements are generally treated in
probate and trust proceedings.” Id. at 1. The group provides some background
information and legal analysis to support that point. Id. at 1-2.

The Trusts and Estates Section also states that Section 1260 should apply not
only to a will, but also to a trust or other testamentary instrument. The group has
not yet resolved, however, whether the provision “should apply to ‘wills and
trusts,’ ‘at-death transfers’ (as defined in Probate Code § 21104), or some other
category of instruments.” Id. at 2. The group requests additional time to consider
that question.

That request is easy to accommodate, because the Commission is still in the
process of preparing a tentative recommendation on the hearsay issues. We will
bring the issue back to the Commission once the Trusts and Estates Section
provides further input on what types of testamentary instruments to cover in
Section 1260.

Respectfully submitted,

Barbara Gaal
Staff Counsel
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